STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

NI CHOLAS ROMERO, a m nor, by
and through his parents and
nat ural guardi ans, ANDREA
ROVERO AND LAURO ROVERG, AND
ANDREA ROVERO AND LAURO ROVERO,
i ndi vi dual |y,

Petitioners,
VS. Case No. 05-1901N
FLORI DA Bl RTH RELATED
NEURCLOGE CAL | NJURY
COVPENSATI ON ASSQOCI ATI ON,

Respondent .

N N N N N N N N N N N N N N N N N

SUMVARY FI NAL ORDER OF DI SM SSAL

Thi s cause cane on to be heard on Respondent's Mdtion for
Summary Final Order, served August 15, 2005.

STATEMENT OF THE CASE

1. On May 23, 2005, Andrea Ronmero and Lauro Ronero,
i ndi vidually, and as parents and natural guardians of
Ni chol as Ronero (Nicholas), a mnor, filed a petition (claim
with the Division of Admi nistrative Hearings (DOAH) for
conpensation under the Florida Birth-Related Neurol ogical Injury
Conmpensation Plan (Plan). Notably, the petition averred that

Ni chol as was born June 2, 1999.



2. DOAH served the Florida Birth-Rel ated Neurol ogi ca
| njury Conpensation Association (NICA) with a copy of the claim
on May 24, 2005, and on July 21, 2005, followi ng an extension of
time within which to do so, NICA served its response to the
petition for benefits, and gave notice that it was of the view
that N cholas did not suffer a "birth-rel ated neurol ogi cal
injury," as defined by Section 766.302(2), Florida Statutes, and
that, given the provisions of Section 766.313, Florida Statutes,
the claimwas tine-barred. Nevertheless, since Plan imunity
may be a viable defense to a civil suit, and the adm nistrative
| aw judge has exclusive jurisdiction to resolve whether a claim
i s conpensabl e, NI CA requested that a hearing be scheduled to
resol ve whet her the claimwas conpensable. See
88 766.301(1)(d), 766.303(2), and 766.304, Fla. Stat., and

O Leary v. Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Associ ation, 757 So. 2d 624 (Fla. 5th DCA 2000).

3. On August 11, 2005, a hearing was schedul ed for
Novenber 4, 2005, to resolve whether the claimwas conpensabl e
and whether the claimwas tine-barred. Thereafter, on
August 15, 2005, NI CA served a Mdtion for Summary Fi nal Order.

The predicate for the notion was, inter alia, N CA s assertion

that the claimwas not conpensable since, indisputably, N cholas
was neither substantially nentally inpaired nor substantially

physically inpaired, and that the claim filed nore than 5 years



after Nicholas' birth, was tinme-barred. Attached to NICA' s
notion was an affidavit of Mchael Duchowny, MD., a pediatric
neur ol ogi st associated with Mam Children's Hospital, who,
based on his review of N cholas' nedical records and his

eval uation of N cholas on June 29, 2005, concluded, within a
reasonabl e degree of nedical probability, that N cholas' "nental
and notor status are close to age level,"” and that N cholas "is
not permanently and substantially nmentally inpaired nor is he
permanently and substantially physically inpaired. ™

4. On August 31, 2005, Petitioners filed their response to
the Motion for Summary Final Order. Their response was as
foll ows:

The Petitioners hereby declare that they
have no opposition to the entry of a Summary
Final Order in accordance with the Mtion
for Summary Final Oder filed by the FLORI DA
Bl RTH RELATED NEUROLOG CAL | NJURY

COVPENSATI ON ASSCCI ATl ON, dat ed August 15,
2005.

5. Gven the record, it is undisputed that N cholas is not
substantially nentally or physically inpaired, and that the
claimfor conpensation was filed nore than 5 years after
Ni chol as' birth. Consequently, for reasons appearing nore fully

in the Conclusions of Law, NICA's Mtion for Summary Final Oder

is well-founded. 8§ 120.57(1)(h), Fla. Stat.



CONCLUSI ONS OF LAW

Jurisdiction

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

Conpensabi lity

7. In resolving wither a claimis conpensable, the
adm nistrative | aw judge nust make the foll ow ng determ nation
based upon the avail abl e evi dence:

(a) Wiether the injury clained is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nmechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2) .

(b) \Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i rmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the

adm ni strative | aw judge concludes that the "infant has



sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.

8. Pertinent to this case, "birth-rel ated neurol ogi cal
injury"” is defined by Section 766.302(2), Florida Statutes
(1999), 2 to mean:

injury to the brain or spinal cord of a live
i nfant wei ghing at | east 2,500 grans at
birth caused by oxygen deprivation or
nmechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the

i mredi ate postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congenital abnormality.

9. Here, indisputably, N cholas is not permanently and
substantially nentally and physically inpaired. Consequently,
gi ven the provisions of Section 766.302(2), Florida Statutes,
Ni chol as does not qualify for coverage under the Plan. See al so

Humana of Florida, Inc. v. MKaughan, 652 So. 2d 852, 859 (Fl a.

2d DCA 1995)("[B]lecause the Plan . . . is a statutory substitute
for conmon law rights and liabilities, it should be strictly
construed to include only those subjects clearly enbraced within

its terns."), approved, Florida Birth-Rel ated Neurol ogi cal

I njury Conpensation Association v. MKaughan, 668 So. 2d 974,

979 (Fla. 1996).



The tinme limtation for filing clains

10. Pertinent to NICA's contention that the claimis tine-

barred, Section 766.313, Florida Statutes, provides:

Limtation on claim--Any claimfor

conpensati on under ss. 766.301-766. 316 that

is filed nore than 5 years after the birth

of an infant alleged to have a birth-rel ated

neur ol ogi cal injury shall be barred.
| ndi sputably, the claimfor conpensation was filed nore than 5
years after Nicholas' birth. Consequently, the claimis tine-
barred and, if conpensable, Petitioners would not be entitled to

an awar d.

CONCLUSI ON

Based on the Statenent of the Case and Concl usions of Law,
it is

ORDERED that NICA's Mdtion for Sunmary Final Order is
granted, and the claimfor conpensation filed by Andrea Ronero
and Lauro Ronero, individually, and as parents and natura
guardi ans of Ni cholas Ronero, a mnor, is dismssed with

prej udi ce.



DONE AND ORDERED t his 31st day of August, 2005, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 31st day of August, 2005.

ENDNOTES

1/ Consistent with Section 766.305(2), Florida Statutes, DOAH
al so served the physician (G| Aronson, MD.) naned in the
petition as having provided obstetrical services at N chol as
birth, as well as the hospital (South Broward Hospital District,
d/b/a Menorial Hospital West) nanmed in the petition as the
facility at which N cholas' birth occurred. To date, neither

t he physician nor the hospital has requested | eave to intervene
or otherw se sought |eave to participate in these proceedi ngs.

2/ Nicholas was born June 2, 1999. Consequently, the
amendnents to Section 766.302(2), Florida Statutes, "[e]ffective
July 1, 2001, and applicable to births occurring on or after
that date,” are not applicable to this case. Ch. 2001-277,

§ 149, Laws of Fl a.



COPI ES FURNI SHED
(By certified mail)

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32308-4567
(Certified Mail No. 7003 1010 0001 2044

Scott Newmrark, Esquire

Shel don J. Schl esi nger, P.A

1212 Sout heast Third Avenue

Fort Lauderdale, Florida 33316
(Certified Mail No. 7003 1010 0001 2044

David W Bl ack, Esquire

Frank, Weinberg & Bl ack, P.L.

7805 Sout hwest Sixth Court

Pl antation, Florida 33324

(Certified Mail No. 7003 1010 0001 2044

G| Aronson, MD.

1150 North 35th Avenue, No. 385
Hol | ywood, Florida 33021

(Certified Mail No. 7003 1010 0001 2044

G| Aronson, MD.

2229 North Commerce, No. 200

Fort Lauderdale, Florida 33326
(Certified Mail No. 7003 1010 0001 2044

South Broward Hospital District

d/ b/a Menorial Hospital West

703 North Fl am ngo

Penbr oke Pines, Florida 33028
(Certified Mail No. 7003 1010 0001 2044

Char |l ene W1 | oughby, Director

Consuner Services Unit - Enforcenent
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275
(Certified Mail No. 7003 1010 0001 2044
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Summary Final O der of
Dismssal is entitled to judicial review pursuant to Sections
120. 68 and 766.311, Florida Statutes. Review proceedi ngs are
governed by the Florida Rules of Appellate Procedure. Such
proceedi ngs are commenced by filing the original of a notice of
appeal with the Agency Clerk of the D vision of Adm nistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the appropriate District Court of Appeal. See Section
766. 311, Florida Statutes, and Florida Birth-Rel ated Neurol ogi cal
| njury Conpensation Association v. Carreras, 598 So. 2d 299 (Fla.
1st DCA 1992). The notice of appeal nust be filed within 30 days
of rendition of the order to be revi ened.




